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BRIEFING NOTE
You Owe Adult Children Costs, But Can You Still Enforce a US$16 Million Judgment Against Their Mother?
High Court draws limits around the court's "pay to play" jurisdiction
In Gupta v Shah & Ors [2026] EWHC 2064 (Ch) the High Court rejected an attempt by two defendants to use unpaid interim costs orders in their favour as a means of preventing continued enforcement of a judgment debt exceeding US$16 million against another defendant, their mother. The decision contains significant guidance on costs-based debarring orders and is the first reported case where the “pay-to-play” jurisdiction has been invoked in an attempt to bar (1) enforcement of a final judgment (2) against a co-defendant who is not owed costs.    
Background
The decision is the latest in a substantial body of litigation arising from the misappropriation of approximately US$14M.  
In Gupta v Shah [2023] EWHC 540 (Ch)), Sir Anthony Mann granted summary judgment against the First Defendant (the Third Defendant’s husband, and Fourth to Sixth Defendants’ father), finding that trust monies had been misappropriated.  The judgment also upheld substantial proprietary claims against all members of the Shah family.  
Subsequently, in Gupta v Shah [2024] EWHC 1189 (Ch), Thompsell J made a debarring order against the Third Defendant, Mrs Shah, who had previously received and dealt with large amounts of the misappropriated funds, and entered judgement against her in excess of US$16M. 
The Fourth and Sixth Defendants at an unopposed hearing later obtained reverse summary judgment dismissing the continuing claims against them and secured costs orders in their favour, including payments on account totalling £130,000.  
Rather than pursuing conventional enforcement methods in respect of the £130,000, the Fourth and Sixth defendants applied for an unless order providing that unless those costs were paid, the Claimants would be debarred from any further participation in the proceedings. The practical effect would have been to prevent continued enforcement activity against the Third Defendant, their mother, who remained subject to the very substantial unsatisfied judgment debt.  
The Claimants' position
On behalf of the Claimants, Marc Glover argued that:
· the authorities did not support the use of a “pay-to-play” jurisdiction to prevent enforcement against a different defendant;
· the jurisdiction was fundamentally directed towards halting participation by the non-paying party in live litigation, not the enforcement of final judgments already obtained.  
· In any event substantial costs orders also existed in the Claimants' favour against the Fourth and Sixth Defendants;
· those cross-costs liabilities could potentially over-top or significantly reduce by offset the Fourth and Sixth Defendants’ costs entitlement;
The decision
The High Court dismissed the application.
Significantly, the court recorded that the applicants' purpose was not to prevent proceedings against them. Their involvement in the substantive litigation had already concluded. Rather, the application was being used as a form of "leverage" to secure payment of costs by stalling enforcement against their mother.
A potentially important jurisdictional point
Perhaps the most important aspect of the decision concerns the relationship between costs creditors and unrelated defendants.
The applicants sought effectively to prevent enforcement against the Third Defendant because costs remained unpaid to the Fourth and Sixth Defendants.
The judge held that Tonstate Group Ltd v Wojakovski [2020] EWHC 1004 (Ch), relied upon by the applicants, did not support such a use of the Court’s barring discretion. Examining Tonstate in detail, the judge concluded it was not authority for the proposition that cost payment default in relation to one litigant could justify preventing claims or enforcement activity against another.  
The judgment contains what may prove to be an important observation:
"I do not consider Tonstate to be authority for the proposition that where one party is in default as against another party, the party in default may be debarred as against all other parties in relation to different causes of action..."  
The court further stated that Tonstate was not authority for the proposition that a party could be debarred from continuing enforcement after obtaining a final order, because of an unpaid costs order in the substantive proceedings. Although the judge stopped short of ruling that such jurisdiction could never exist, he refused to treat existing authority as supporting it.  
Cross-costs matter
A further feature of the case was the existence of substantial costs orders running in the opposite direction.
During argument it emerged that previous orders of Sir Anthony Mann and Thompsell J required the Fourth to Sixth Defendants to pay costs to the Claimants. The Court made the important procedural point that it had been incumbent on the Fourth to Sixth Defendants, in seeking a debarring order, to have raised those extant liabilities in their application.  It should not have been left to the respondent to bring that important factor to the Court’s attention.  Moreover, the precise financial cost outcome remained uncertain because various cost assessments had not yet taken place as between the Claimants and the Fourth and Sixth Defendant.    
The Judge relied in part on reasoning found in Hasbro Consumer Products Licensing Ltd v Sconnect, [2025] EWHC 3450 (Ch) where uncertainty surrounding outstanding costs liabilities “each way” militated against the grant of debarring relief. Similar considerations applied here because the Fourth and Sixth Defendants' ultimate cost liabilities to the Claimants (following detailed assessment) might significantly offset or overtop the sums they sought to recover from the Claimants.    
Conventional enforcement remains available
The court was also influenced by the fact that the applicants remained free to enforce their costs orders through ordinary means.
The judgment notes that no satisfactory explanation had been provided as to why conventional enforcement remedies had not first been pursued. The court was unwilling to use the debarring “pay to play” jurisdiction as a substitute enforcement tool where ordinary routes remained available.  
Stays and appeals
The applicants additionally relied on the facts that: (1) when the payment-on-account of costs orders had been made  in their favour, the Claimants had not sought a stay of those orders, and (2)  the relevant payment-on-account orders had not thereafter been stayed by the Court of Appeal when permission to appeal had been sought by the Claimants.   
The judge rejected that submission. Neither the failure to obtain a stay from the first instance court nor the absence of a stay from the Court of Appeal materially advanced the application. The question before the court was whether a debarring order should be imposed, not whether the underlying payment-on-account costs orders remained valid and enforceable.  
Practical significance
The decision is noteworthy for at least four reasons.
First, it is the first reported decision that finds that the court's "pay to play" jurisdiction is impacted where a costs creditor seeks to prevent further action against a different defendant. 
Second, it is the first reported decision to identify a difference in the exercise of the pay-to-play jurisdiction between preventing a cost debtor from (i) pursing live litigation, and (ii) enforcing a final judgment.  
Third, the decision highlights the importance of bringing cross-costs liabilities fully before the court when seeking debarring relief.  
Fourth, it confirms that the availability of ordinary enforcement methods will remain a powerful discretionary factor when considering whether the exceptional “pay-to-play” relief should be granted.  
For litigants and practitioners, Gupta v Shah [2026] EWHC 2064 (Ch) is an important addition to the developing authorities on costs-based debarring orders and the limits of the court's inherent jurisdiction. 
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